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OPINION
. Facts

A Shelby County jury convicted the Defendant, Tarrean Nuby, of attempted first degree
murder and aggravated robbery. The following evidence was presented at his trial: David Bruce
Dickey, Jr., the victim, testified he was a pizza delivery driver for Pizza Hut in Memphis on
November 27, 2001. On that date, hedrovein his1999 red four-door Ford Contour to deliver pizza
to aresidence on Frayser Boulevard. Dickey pulled into the driveway of 1425 Frasyer Boulevard
where an individual waswaiting for him. Theindividual asked how much the pizzawould cost and
said he would come back with the correct amount of money. Someone came around the house and



pushed Dickey into the carport, and another individual pointed asmall silver and black gun at his
head and told him to get on the ground. Once Dickey wason the ground, two men, including the one
whofirst met himinthedriveway, rolled him from side to side checking his pockets and taking what
they found. During this, the individual with the gun kept it firmly pressed to Dickey’'sjaw. After
he was robbed, the individua holding the gun pulled it away from Dickey’s head and shot him.
After he was shot, they told him not to get up, and they got in Dickey’'s car and drove off.

Dickey identified the Defendant asthe person with whom hefirst camein contact and stated
the individual who shot him, he came to find out, was named Kirkendoll. Dickey stated he could
see everyone clearly becauseinitially his car headlights were on, and he did not think anything was
out of the ordinary until someone pushed him into the carport and turned his headlights off. Dickey
testified that Kirkendoll kept asking him where the money was, and telling him not to scream and
be quiet.

After Dickey saw the group of men leavein his car, he went to aneighbor’ s house, and they
calledthepolice. Dickey testified that, whenthepolicearrived, hetold them what happened and that
his car had been stolen. Dickey was then put in an ambulance and taken to the Med. Two police
photo spreads were admitted into evidence, which Dickey identified as containing a picture of the
shooter, Kirkendoll, and the Defendant.

On cross-examination, Dickey testified that it was dark at 10:30 at night in November, and
he had never delivered pizzato that address or encountered any of the individuals before. At one
time, he stated to the police that there were either three or four robbers, but he was unsure. There
were street lights from Frasyer Boulevard and lights from his headlights until they were turned off,
but the house appeared to be abandoned so there were no interior lights on. Dickey stated that he
told the police the men who robbed him appeared to be 18 or 19 years old, medium height, medium
build, and medium to dark complected black men. Dickey was unable to identify the third and
possible fourth robber.

Officer Kent Workman testified he was called to the location after a report that a pizza
delivery man had been robbed and shot. He found Dickey, the victim, in the carport bleeding from
the head. Officer Workman described the lighting stating there was a street light in front of the
house, alight on apolein the back of the house, and ambient light from the neighbors. Thevictim
described what happened to him, and the officers called an ambulance and put out a broadcast on
the vehicle. On cross-examination, Officer Workman stated that there were no lights coming from
inside the house and the victim told him three men robbed him, not four.

Sergeant Daniel Parris testified that he was called to the scene as part of the crime scene
investigation unit, and he photographed the scene and tagged the pizzawarming bag. Nofingerprints
were recoverable from the scene, and no attempt at fingerprinting was made on a shed behind the
house because it was raining and the shed material was not something on which fingerprintswould
be easily left. On cross-examination, Sargent Parris admitted nothing was found at the scene to
identify the Defendant. Additionally, no fingerprints were taken from the pizza bag.
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Antoinette Pringletestified shewasat the 76 Snack Shop on the night of November 29, 2001,
with her boyfriend, when she saw aburgundy car parked facing the service window. Her boyfriend
was attempting to pay for something at the service window near the men from that car. There were
two or threeyoung men dancing around when police pulled up and made everyone get on theground.
Pringleflagged down one of the officersto tell him her relationship with one of the men and that he
was not with the group of men associated with the burgundy car. After about ten minutes, the police
allowed her boyfriend get up, along with another unassociated individual, and they returned to thelir
cars. Thepoliceplacedtheother individualsin policecars. On cross-examination, Pringle admitted
she did not see any of the young men exit the burgundy car.

Officer Joe Bird testified he was on duty the night of November 29, 2001. Hewasin apatrol
car with another officer. He heard a broadcast approximately twenty-four hours earlier about a
robbery and stolen car, and he spotted what appeared to be the vehicle in question at a gas station.
Heran thelicense plate number and determined it wasthe correct vehicle. He determined he should
pull up slowly so as not to alarm anyone who might run. Officer Bird and his trainee got out and
maderoughly six peopleget on theground at gunpoint. Pursuant to an interview with awoman, they
detained two individual s who were standing and one who wasin the car. Officer Bird stated aman
named Chandler wasinside the vehicle, and Nuby and Kirkendoll were the ones arrested who were
standing outside the car. The car was towed to a place where it was processed for evidence. On
cross-examination, Officer Bird testified that he received the information about the car at roll call.
His supervisors discussed what to look for that night, but Officer Bird could not remember if any
description was given of the individuals sought.

Officer Jeff Stark testified asan expert inlifting fingerprints. He processed the Ford Contour
for fingerprints and other evidence. On cross-examination, Officer Stark admitted he did not find
any fingerprintsinside the vehicle. Officer Stark stated that there are numerous reasons why a car
would not have any fingerprints, including that the colder temperatures of wintertimeresult in less
sweating or that a person is more likely to be wearing gloves in the wintertime.

Lieutenant Ral ph Peperonetestified he wasthe case officer on therobbery of thevictim, who
he met with the day after he was robbed. He put together the picture spreads for the victim to view
using a procedure that the Memphis Police Department and Shelby County Sheriff’s Department
both use. The victim was shown the photos and chose Kirkendoll as the shooter, and he then went
to the evidence room, where he identified the jacket the shooter was wearing. Later the victim
identified the Defendant from a second photo spread as being one of the persons who robbed him.

Upon this evidence, the Defendant was convicted of attempted first degree murder and two
counts of aggravated robbery.

Il1. Analysis

The Defendant asserts that there was insufficient evidence for the jury to convict him of
attempted first degree murder. When an accused challenges the sufficiency of the evidence, this
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Court’ s standard of review iswhether, after considering the evidence in the light most favorableto
the State, “any rational trier of fact could have found the essential e ements of the crime beyond a
reasonable doubt.” Jacksonv. Virginia, 443 U.S. 307, 319 (1979); seeTenn. R. App. P. 13(e); State
v. Goodwin, 143 SW.3d 771, 775 (Tenn. 2004) (citing State v. Reid, 91 S.W.3d 247, 276 (Tenn.
2002)). Thisrule appliesto findings of guilt based upon direct evidence, circumstantial evidence,
or acombination of both direct and circumstantial evidence. State v. Pendergrass,13 S.W.3d 389,
392-93 (Tenn. Crim. App. 1999).

In determining the sufficiency of the evidence, this Court should not re-weigh or re-eva uate
the evidence. State v. Matthews, 805 SW.2d 776, 779 (Tenn. Crim. App. 1990). Nor may this
Court substituteitsinferencesfor those drawn by thetrier of fact fromtheevidence. Statev. Buggs,
995 S.W.2d 102, 105 (Tenn. 1999); Liakasv. State, 286 S.W.2d 856, 859 (Tenn. 1956). “Questions
concerning the credibility of the witnesses, the weight and value of the evidence, as well as all
factual issues raised by the evidence are resolved by the trier of fact.” State v. Bland, 958 SW.2d
651, 659 (Tenn. 1997); Liakas, 286 S.W.2d at 859. “A guilty verdict by the jury, approved by the
trial judge, accredits the testimony of the witnesses for the State and resolves al conflictsin favor
of thetheory of the State.” Statev. Cabbage, 571 SW.2d 832, 835 (Tenn. 1978); Statev. Grace, 493
SW.2d 474, 476 (Tenn. 1973). The Tennessee Supreme Court stated the rationale for thisrule:

This well-settled rule rests on a sound foundation. The trial judge and the jury see
the witnesses face to face, hear their testimony and observe their demeanor on the
stand. Thus the tria judge and jury are the primary instrumentality of justice to
determine the weight and credibility to be givento thetestimony of witnesses. Inthe
trial forum aone is there human atmosphere and the totality of the evidence cannot
be reproduced with awritten record in this Court.

Bolinv. State, 405 S.\W.2d 768, 771 (Tenn. 1966) (citing Carroll v. State, 370 S.\W.2d 523 (Tenn.
1963)). ThisCourt must afford the State of Tennessee the strongest legitimate view of the evidence
contained intherecord, aswell asall reasonable inferences which may be drawn from the evidence.
Goodwin, 143 SW.3d at 775 (citing State v. Smith, 24 SW.3d 274, 279 (Tenn. 2000)). Because
averdict of guilt against adefendant removesthe presumption of innocenceand rai sesapresumption
of guilt, the convicted criminal defendant bearsthe burden of showing that the evidencewas legally
insufficient to sustain a guilty verdict. State v. Carruthers, 35 S.W.3d 516, 557-58 (Tenn. 2000).

Inthis case, the Defendant was convicted of attempted first degree murder. Tennessee Code
Annotated Section 39-12-101(a) states:

A person commits criminal attempt who, acting with the kind of culpability
otherwise required for the offense:

(2) Intentionally engagesin action or causes aresult that would constitute an
offense if the circumstances surrounding the conduct were as the person believes
them to be;



(2) Acts with intent to cause a result that is an element of the offense, and
believes the conduct will cause the result without further conduct on the person’s
part; or

(3) Actswith intent to completeacourse of action or causearesult that would
constitutethe offense, under the circumstances surrounding the conduct asthe person
believes them to be, and the conduct constitutes a substantial step towards the
commission of the offense.

According to Tennessee Code Annotated section 39-13-202(a)(1), first degree murder is the
“premeditated and intentional killing of another.” “Premeditation” isfurther defined as“an act done
after the exercise of reflection and judgment.” Tenn. Code Ann. 8§ 39-13-202(d) (2003). The
existence of premeditation is a question for the jury that may be inferred from the manner and
circumstances of the killing. See State v. Gentry, 881 SW.2d 1, 3 (Tenn. Crim. App. 1993).
Circumstances tending to indicate premeditation include the use of adeadly weapon on an unarmed
victim, the fact that the killing was particularly cruel, declarations by the Defendant of hisintent to
kill thevictim, the making of preparationsbeforethekilling for the purpose of concealing the crime,
and camness immediately after the killing. See Bland, 958 S.W.2d at 660 (citing State v. Brown,
836 S.W.2d 530, 541-42 (Tenn. 1992); State v. West, 844 SW.2d 144, 148 (Tenn. 1992)).
Premeditation can also be shown by “proof of motive, evidence of aplanor designtokill, or thevery
nature of death.” Statev. Bordis, 905 SW.2d 214, 222 (Tenn. Crim. App. 1995).

One can be convicted of acrime based on the actions of another under the theory of criminal
responsibility. Our current statutory criminal responsibility law is merely “a codification of the
common law which provided equal criminal liability for principals, accessories before the fact and
aiders and abettors.” State v. Howard, 30 SW.3d 271, 276 (Tenn. 2000). One is criminally
responsible for the actions of another if, “[a]cting with intent to promote or assist the commission
of the offense, or to benefit in the proceeds or results of the offense, the person solicits, directs, aids,
or attempts to aid another person in committing the offense[.]” Tenn. Code Ann. § 39-11-402(2)
(2003).

A common law limitation to criminal responsibility liability was the natura and probable
consequencesrule. “It isbeyond dispute that the natural and probable consequences rule survived
the codification of the common law into the criminal responsibility statutes even though it is not
explicitly included in the statutes.” Howard, 30 S.W.3d at 276 (citing Statev. Carson, 950 S.\W.2d
951, 954-55 (Tenn. 1997)). Thenatural and probable consequencesrule”isbased ontherecognition
that aiders and abettors should be responsible for the criminal harms they have naturally, probably
and foreseeably put into motion.” 1d. “The doctrine extends the scope of criminal liability to the
target crimeintended by adefendant aswell asto other crimes committed by aconfederate that were
the natural and probable consequences of the commission of the original crime.” 1d. Stated
succinctly, Howard requiresthat for oneto be convicted of acrimeunder the criminal responsibility
theory and natural and probable consequences rule, ajury must find (1) the elements of the target
offense; (2) that the defendant was criminally responsible pursuant to section 39-11-402; and (3) that
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the other crimes committed were natural and probable consequences of the target crime. 1d.

In the present case, the evidence showed the Defendant met the victim in the driveway of an
abandoned house. The Defendant stated he would go get the appropriate amount of money for the
pizza, when someone pushed the victim into the carport. The victim wastold to get on the ground,
which he did when a co-robber, Kirkendoll, pointed a gun at him. The victim testified that the
Defendant and another man took money out of his pockets while Kirkendoll kept the gun firmly
pressed against hisjaw. Oncetherobbery wascompleted, Kirkendoll shot thevictiminthe head and
told him not to move. The three men fled the scene in the victim’ s vehicle.

First, there was sufficient evidence for ajury to find Kirkendoll committed attempted first
degree murder. He shot the victim in the head, satisfying the act requirement under section 39-12-
101(a)(2). A jury could reasonably determinethat Kirkendoll acted with the proper mensrea, with
premeditation and intentionally, according to the factors outlined in Bland, 958 S.W.2d at 660.
Namely, Kirkendoll used a deadly weapon on an unarmed victim and the group made preparations
beforethekilling for the purpose of concealing the crime. Thevictimwasan unarmed pizzadelivery
person, and the men lured him to an apparently abandoned house to rob and shoot him. The
Defendant has argued that, had Kirkendoll actually wanted to kill the victim, he easily could have.
Instead the victim wasinflicted with anon-fatal shot and told not to get up. However, to agreewith
the Defendant’ s argument would require this Court to re-weigh the evidence, which we are not
allowedtodo. Therewassufficient evidencefor ajury to find Kirkendoll committed attempted first
degree murder.

Second, there was sufficient evidence to hold the Defendant criminally responsible for the
actions of Kirkendoll. Evidence showed that the Defendant intended to benefit from the robbery of
the victim and that he aided in the crimes. At aminimum, the Defendant lured the victim close to
the house, where he was pushed into the carport. The Defendant then pilfered the victim’ s pockets
for cash or other personal effects while Kirkendoll aimed the gun at him. Additionally, there was
testimony from the victim that the Defendant I eft in thevictim’ svehicle. Thisissufficient evidence
for ajury to determinethat the Defendant aided in the robbery of the victim and intended to benefit
from that crime.

Thus, the Defendant could be convicted of attempted murder of the victim so long as the
attempted killing of the robbery victim was a natural and probable consequence of the robbery.
“[T]he natura and probable consequence rule ‘presupposes an outcome within a reasonably
predictablerange.’ ... [T]hisisadetermination within the province of the jury as finder of fact.”
Howard, 30 S\W.3d a 276 (quoting Carson, 950 SW.2d at 955). We conclude this jury could
reasonably find the attempted murder of the robbery victim to be the natural and probable
consequence of the robbery. It would be reasonabl e to attempt to eliminate any eyewitnessesto the
robbery.

Thus, there was sufficient evidence for ajury to find Kirkendoll committed attempted first
degree murder, and that the Defendant was criminally responsible for that act because he aided and
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benefitted from the robbery. Further, it is reasonable for ajury to conclude the attempted murder
was a natural and probable consequence of the robbery. Thisissue iswithout merit.

I11. Conclusion

In accordance with the foregoing reasoning and authorities, we affirm the judgment of the
trial court.

ROBERT W. WEDEMEY ER, JUDGE



